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ABSTRACT: The way the government deals with hateful groups and ideologies is still a hot topic of 

debate today. Should a democratic state tolerate the advocacy of racist and hateful political ideas? 

The author analyzes this issue by legally, philosophically, and practically comparing the two main 

positions on the matter. On one side, supporters of absolute free speech argue that limitations drive 

to a slippery slope to total governmental control; on the other side, supporters of the direct 

suppression of hateful groups argue that letting racist and intolerant people perpetuate their hateful 

ideologies could irreversibly harm the entire society. The debate between these two positions has 

been going on for decades in the US and abroad. While the first side believes that a tolerant 

government cannot suppress any political discourse, no matter how racist and intolerant; the second 

side thinks that a tolerant government must suppress intolerant ideologies to avoid any infiltration 

from such ideologies. The author will try to analyze these two different approaches by comparing 

the policies of the USA and Germany on the issue; for, these two countries are similar and different 

at the same time in that they both declare themselves democratic and tolerant, but have very 

different approaches to hateful ideologies. The author will consider these differences and will trace 

their legal, historical, and philosophical reasons. Also, the fact that both Germany and the USA 

have a history of institutional racism toward a specific ethnic group – African Americans in 

America, Jews in Germany – makes the comparison relevant for practical purposes as well: which 

of the two approaches has the best effect in preventing the spread of racism through society? Is it 

true that limitations on free speech reduce the diffusion of hateful ideologies, or do other factors 

play a much bigger role in how tolerant a society is? 

 



Racism, xenophobia, and hate are some of the most repulsive and disgusting aspects of the 

human spirit. In fact, they are a poison to the democratic functioning of a society, and they do not 

allow for the equality needed in the processes and mechanisms that are proper of a democracy. 

Hence, some have suggested that racist and hateful propaganda should be regulated and suppressed 

by the government: “libel on ethnic and racial grounds,” first amendment scholar Cass Sunstein 

pointed out, “is prohibited in many flourishing democracies, with apparently little harmful effect on 

the system of free expression.”
1
 Nevertheless, it has been pointed out that hate speech, however 

disgusting, is still a political position – and, as such, deserves free speech protection. In the words 

of Justice Scalia, the direct suppression of hate speech violates the notion of free speech because it 

“prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.”
2
 

This last position raises an extremely deep philosophical question on the very nature of free speech: 

should a country be considered tolerant, if it does not tolerate intolerants? Or, contrarily, should it 

be considered tolerant only if it is intolerant to intolerants?  

Different governments, born of different historical contexts and different philosophical 

conceptions, address this problem in different ways. For the most, positions on the matter cluster 

around two approaches, which I will distinguish as the American approach and the European 

approach. In the following pages, I will discuss these two positions comparing Germany, as an 

example of the European approach, and the USA, as an example of the American approach. While 

the European approach takes an authoritarian stand and forbids altogether the very existence of 

hateful ideologies, the American approach comes from a much more libertarian background. Both 

approaches have excellent arguments made on their favor: supporters of the American approach 

point out that freedom of speech laws – such as the First Amendment in the USA – inevitably 

condemn any restriction of hate-speech on the grounds that it constitutes also a restriction on free 

speech; this side also argues that a government that does not tolerate intolerance cannot call itself 
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tolerant. Supporters of the European approach, instead, point out that tolerating hateful propaganda 

could cause the infiltration of hateful ideologies into democratic institutions, slowly destroying 

them from within; their side argues that a government that tolerates intolerance cannot call itself 

tolerant. 

Despite their historical differences, the two countries can be comparable thanks to the fact 

that both have a democratic regime and a past in which a certain ethnic minority – Jews in 

Germany, African Americans in some states of the USA – were publically and institutionally 

discriminated. A legal scholar has made an example that at the same time clearly marks the 

difference between the two countries and established a connection between them. He considered the 

following a hypothetical situation in which someone, in a public space, broke the silence with a 

speech that announced four major points: 

First, our President is a pig! . . . Second, all our soldiers are murderers. Third, the Holocaust 

never happened. Fourth, African Americans use the slavery lie to extort money from the 

American government in same way Jews use the Holocaust lie to extort money from 

Germany. Something should be done about this! 

This sentence constitutes the denial of the past existence of discrimination towards African 

Americans and Jews, and calls for some action to be taken because of this. While this statement 

would be given full constitutional protection under the legal doctrine of the United States, it would 

be condemned to censorship in the German Constitutional Court.
3
 

Such opposite approaches taken in dealing with hate speech are the direct result of the 

different ways the German and American constitutions protect freedom of speech. In the United 

States, freedom of speech is granted under the First Amendment of the Constitution: “Congress 

shall make no law . . . abridging the freedom of speech.” As it has been noted by scholars, “the 

simple language contained in the First Amendment to the Constitution protects the freedom of 
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expression.”
4
 According to this conception, free speech is strictly a negative liberty, it is the right of 

individuals not to be controlled by the government in what they say. 

It follows that the United States Supreme Court interprets hate speech as constitutionally 

protected by the First Amendment. In the famous 1969 case of Brandenburg v. Ohio, a KKK 

member gave a speech in Ohio making “derogatory remarks about African Americans and Jews”
5
 

and advocated that revenge should be taken if the institutions “continued to suppress the white, 

Caucasian race.”
6
 Under an Ohio syndicalism law, Brandenburg was convicted for advocating 

violence towards the institutions. Nevertheless, the Supreme Court declared the law 

unconstitutional and reversed the decision because Brandenburg’s speech would not have cause 

“imminent lawless action,” but rather was considered “mere advocacy of ideas.”
7
 Since then, the 

imminent lawless action test set a very high standard for hate speech in the United States. 

This line was further confirmed by a more recent case, R.A.V. v. St. Paul. In 1991, some 

teenagers in Minnesota burned a cross on the front yard of an African-American family. One of the 

teens was charged under a local ordinance which prohibited the display of a symbol which “arouses 

anger, alarm or resentment in others on the basis of race, color, creed, religion or gender.”
8
 Such 

ordinance was unanimously
9
 declared unconstitutional by the Supreme Court, on the grounds that it 

actively took a side, which made it a view-point limitation on free speech: “government may not 

regulate them based on hostility, or favoritism, towards a nonproscribable message they contain. 

Thus the regulation of "fighting words" may not be based on nonproscribable content.”
10
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 Germany, instead, is much more repressive in the management of hate speech and hateful 

groups. In Germany, freedom of speech is sanctioned by Article 5 of the German Constitution 

(Grundgesetz), known as “Basic Law”: 

Every person shall have the right freely to express and disseminate his opinions in speech, 

writing, and pictures and to inform himself without hindrance from generally accessible 

sources. Freedom of the press and freedom of reporting by means of broadcasts and films 

shall be guaranteed. There shall be no censorship. These rights shall find their limits in the 

provisions of general laws, in provisions for the protection of young persons, and in the right 

to personal honor.
11

 

The article does not have the crystal-clear language of the First Amendment; instead, it poses severe 

restrictions to free speech: to the point that “the provisions of general laws” may limit freedom of 

speech. The justification for these restrictions of free speech is perfectly synthesized in Article 18 of 

the Basic Law, stating that “whoever abuses the freedom of expression . . . in order to combat the 

free democratic basic order shall forfeit these basic rights.” In essence, the German Basic Law tells 

us that democratic rights cannot be used to fight democracy. These limitations are symbolic of the 

fact that, in German law, individual rights must conform to certain principles of political obligation 

and ethical norms, which are outlined in the Basic Law but listed in detail only in the general law.
12

 

An example of how the German general law can limit free speech is the German Federal Criminal 

Code, which at section 130(3) says: 

Imprisonment, not exceeding five years, or a fine, will be the punishment for whoever, in 

public or in an assembly, approves, denies or minimizes an act described in 220a(1) [i.e., 
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genocide] committed under National Socialism, in a manner which is liable to disturb the 

public peace.
13

 

Consistently with what is said in Article 5 of the Basic Law, this section of the Code puts a limit to 

freedom of speech. Such a provision would be obviously unconstitutional in the American legal 

system: not only is it view-point based, but it even prohibits expressing a specific idea. 

 Thus far, we have seen that the differences between the German and the American approach 

are a direct consequence of the articles in their respective constitutions. But where do these latter 

differences come from? We can trace them to the differences in the historical situation in which the 

two constitutions were written and the different philosophical conceptions that stand behind them. 

 Under a historical point of view, the U.S. Constitution was forged right after a revolution 

that had the purpose of overthrowing an absolute, arbitrary government to replace it with a republic 

in which individual freedoms and separation of powers would be the basis for the regulation of state 

and society. In particular, the Bill of Rights, which the First Amendment is part of, was wanted and 

written by Anti-Federalists, the fraction of the Founding Fathers that was more outspoken about 

individual freedom. This explains the libertarian attitude of the First Amendment and of the 

American approach to hate speech.
14

 

 The German Basic Law, instead, was drafted in the aftermath of World War II. The 

constitution was officially adopted by the Federal Republic of Germany in 1949, after a period of 

time in which National Socialism, or Nazism, an ideology that makes of anti-Semitism one of its 

central claims, had brought to the complete collapse of the democratic asset established after World 

War I under the Republic of Weimar. Therefore, historically, it made sense that those who wrote the 

German Constitution, with the intent of re-establishing democracy, were concerned with preventing 
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the rise of hateful ideologies. In turn, this explains the authoritative stand of Germany toward hate 

speech.
15

 

 On the other hand, it is also important to notice the philosophical background that stands 

behind the two constitutions. In the case of the U.S. Constitution, the ideas of the Enlightenment 

were the background in which the political asset of the country was set up. In particular, the ideals 

of classical liberalism of John Locke and other philosophers of the Enlightenment were crucial in 

their influence on the Founding Fathers. A quote from John Stuart Mill, a philosopher who lived 

about a century after the American Revolution and the drafting of the U.S. Constitution, sums up
16

 a 

conception of freedom of speech that was quite popular among classical liberals in the eighteenth 

and nineteenth century: 

If all mankind minus one, were of one opinion, and only one person were of the contrary 

opinion, mankind would be no more justified in silencing that one person, than he, if he had 

the power, would be justified in silencing mankind.
17

 

The basic argument Mill made was that any opinion, rightful or not, was relevant to public 

discussion. Rightful ideas will guide the public toward truth, while ideas that are not rightful will 

help the public understand what ideas should be disregarded and why, thus pushing the public away 

from them and toward truth. 

 After World War II, political philosophers assumed quite different positions – more evolved 

positions, in a sense. Karl Popper was an Austrian-born and world-famous philosopher, who lived 

in exile during the horrors of Nazism because of his political positions. He published his major 

contribution to political philosophy, The Open Society and Its Enemies, in 1945; his arguments for 

what he called “the open society” – a democratic, tolerant society – have since become crucial in 
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democratic ideology – and have influenced the German Basic Law as well.
18

 In a footnote to The 

Open Society and Its Enemies, Karl Popper briefly tried to justify the intolerance of intolerants: 

Unlimited tolerance must lead to the disappearance of tolerance. If we extend unlimited 

tolerance even to those who are intolerant, if we are not prepared to defend a tolerant society 

against the onslaught of the intolerant, then the tolerant will be destroyed, and tolerance with 

them.
19

 

However authoritative, it is beyond doubt that Popper’s opinion on the matter was heavily biased by 

his personal experience: he was, as a matter of fact, a political refugee who was forced to escape 

from Austria after the country became part of Hitler’s Third Reich. Nevertheless, I believe Popper’s 

words are still of much importance to our discussion: while it is true that fighting intolerance with 

more intolerance is like washing mud with more mud, this does not mean that that intolerance can 

be a poison to the democratic functioning of society, nor it excludes the option for the government 

to take alternative action with the purpose of limiting the damages done by intolerance and hate 

speech. 

 With respect to this idea, we should ask a second, practical question: which of these two 

approaches gives the best results in preserving the democratic asset of society? There is no evidence 

– none that I am aware of, at least – suggesting that either approach is more successful than the 

other in preventing hateful ideologies from penetrating democratic institutions and harming society. 

Nevertheless, we can look at some other factors that could turn out to be relevant in determining the 

spread of hateful ideologies through society.  

 One of these determining factors could be what Germans call Vergangenheitsbewältigung. 

The word, which is a compound between Vergangenheit, “the Past,” and bewältigung, “getting to 

know” or “coming to terms with,” is generally used to indicate the rise in consciousness about the 
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atrocious crimes committed by Nazi Germany during World War II.
20

 In the years following the 

war, West Germany went through a process of deep and profound repentance, not to forget the 

genocide perpetuated by Germans, but rather to keep it alive in public memory and to make sure 

that such a tragic event would not happen ever again in human history. West Germans took full 

responsibility for their actions, did not try to forget their past, and they were rewarded with one of 

the most tolerant and peaceful societies in Europe. East Germany, on the other hand, did not go 

through Vergangenheitsbewältigung: the official position of the East German communist regime 

was that Nazism was a byproduct of capitalism – and, as such, a problem of the West and not of 

those countries “liberated” by the Red Army.
21

 

It is interesting to notice that, today, more than sixty years after the end of World War II and 

the separation of Germany into East and West, and after the re-unification of Germany, hate speech-

related crimes are much more common in the East than in the West. In fact, a dramatic rise in 

violent hateful crimes has followed the re-unification of Germany. In 1990, the German Democratic 

Republic (GDR/East Germany) was reunified with the Federal Republic of Germany (FRG/West 

Germany). Scholars have noticed a strong correlation between the entrance of East Germany into 

the FRG and a rise in hate speech-related crimes: 

In 1990, the Office for the Protection of the Constitution . . . reported 375 acts of violence 

by right-wing extremists. In 1991, the number of violent acts rose dramatically to 1483, with 

three deaths. In 1992 the number of violent acts continued to increase to 2285, with 

seventeen deaths.
22

 

Because both East and West Germany have been subject to the Basic Law since 1990, these data 

suggest that the limitations on free speech imposed by the Basic Law are not that relevant to the 
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diffusion of hateful ideologies. Instead, it suggests that we look upon other major differences 

between East and West Germany to understand why they are different in relating to hateful 

ideologies. 

 One of these major differences is the fact that East Germany is so under-developed with 

respect to the rest of the country: today, some enclaves of East Germany struggle with an 

unemployment rate as high as 80%
23

, while the country as a whole has had an outstanding 

economic performance in the last decades. However, a second major difference, and one that is 

under more direct control of the state, is Vergangenheitsbewältigung: while West Germany did 

come to terms with its past, East Germany did not. This could suggest that it is the economic, 

social, and cultural environment that regulates the spread of hateful ideologies, and not 

constitutional limitations on free speech. 

 Because of this observation, it is relevant to our analysis to compare two other countries, 

Italy and Austria, neither of which went through Vergangenheitsbewältigung. After the War, 

Austria remained neutral, “assured by the implicit protection of the Western nuclear umbrella.”
24

 

Thus, Austrians came to be seen – and came to see themselves – not as collaborators of the German 

Nazi regime – as, in fact, they were – but as its “first victim.”
25

 Nearly the same holds for Italy, 

where the so-called “Togliatti amnesty” condoned all fascist officials and collaborators for any civic 

or political crime committed before 1946.
26

 Both countries have serious problems with racist and 

hateful ideologies, which have definitely infiltrated into democratic institutions and pose a 

dangerous threat to liberty. In the last twenty years, Austria has seen the rise of Jörg Haider, a 

controversial character who became famous in the 1990’s for “his open admiration for the 

‘honourable men’ of the Nazi armies who ‘did their duty’ on the eastern front”; similarly, in Italy 
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the ruling coalition includes a party, the Northern League, which has become famous for its racist 

and xenophobic views.
27

 This gives further support to the hypothesis that 

Vergangenheitsbewältigung is, in practical terms, much more relevant to the spread of hateful 

cultures than restrictions on free speech. 

 In conclusion, neither the American nor the European approach on free speech comes out as 

the absolute winner in this comparison: we have seen that the European and American approach 

each fit the place and time they are from. I have argued that, under a practical viewpoint, neither is 

actually effective in preventing or encouraging hate speech. Instead, I have suggested that 

Vergangenheitsbewältigung, the social process of coming to terms with one’s past, is more 

important than the policy of the government toward hateful and racist speech. This leaves us with 

our original philosophical question: can a government that does not tolerate intolerants consider 

itself tolerant? Fortunately, it is obvious to any reasonable person that neither Germany nor the 

United States is today an intolerant, racist tyranny; however, the German position seems to have 

some philosophical flaws. In the end, it comes down to words: a government that “does not 

tolerate” some people – any people – cannot consider itself completely tolerant by definition. 

Assuming that tolerance is an absolute good, of which the more the better, we should say that the 

American position is better than the European. As a convinced advocate of tolerance and liberty, I 

personally prefer the American approach. On the other hand, I think we should keep wondering 

whether what we have defined as Popper’s bias was really a bias, or there is an actual danger that 

unlimited tolerance could lead to the disappearance of tolerance – after all, it seems plausible that 

Germans would have never given into Hitler’s hypnotic rhetoric, if his movement had not been 

tolerated from the beginning. Unfortunately, there is not much more than mere speculation to help 

us understanding these facts: thus, the debate still goes on. In the meantime, the empirical evidence 

suggests that instead of trying to suppress hate groups, the state should take alternative actions 
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through campaigns and education, investing in the long run to prevent the very formation of these 

hateful groups. 
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